years in England, and in this country ever since the foundation of our Government." 2 Indeed, qui tam actions were routinely authorized by the First and subsequent early Congresses,' and as late as the turn of this century, the Supreme Court recognized that the "right to recover the penalty or forfeiture granted by statute is frequently given to the first common informer who brings the action, although he has no interest in the matter whatever except as such informer." 4 Most early qui tam statutes have long been repealed; of those remaining, most lie essentially dormant. 5 For the past few decades, Congress has chosen a different means by which to enlist the aid of private citizens in supplementing executive branch enforcement of Federal statutes: the "citizens' suit." By this device, Congress legislatively defines legal interests (overlaying those already established at common law) and authorizes pri- vate citizens to protect these interests through litigation seeking monetary and/or injunctive relief against persons invading them.' Most such citizens' suits supplant executive branch enforcement by compelling alleged wrongdoers' compliance with statutory directives, while other such suits compel the executive itself to enforce public law obligations against suspected wrongdoers.7 Individuals bringing suits of either type are often called "private attorneys general," because Congress intends their individual actions, when aggregated, to benefit the public at large by effectuating important Federal policies.
Despite this trend towards policing the public interest through citizens' suits, Congress recently revitalized the qui tam framework in the False Claims Act, 8 which imposes civil liability upon persons presenting false claims for payment to or otherwise defrauding the Federal treasury. 9 Since its original enactment in 1863,0 the Act has authorized both public law enforcement officers and all private citizens to sue on behalf of the United States to recover damages and civil penalties for such fraudulent acts and to share in the recovery." 1 Restrictive statutory amendments and judicial interpretations of the Act drove qui tam actions into a period of desuetude for much of this century. 12 But in 1986, realizing that the battle 6 . Congress' authorization of such citizens' suits is most pervasive in the field of environmental protection. See, e.g., Clean Air Act, 42 U.S.C. § 7604 (1982); Federal Water Pollution Control Act, 33 U.S.C. § 1365 (1982) .
Congress has also statutorily created private causes of action in many different fields to redress injuries already recognized at common law. See, e.g., Clayton Antitrust Act, 15 U.S.C. § § 15, 26 (1982) ; Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1982) .
7.
Compare, e.g., Federal Water Pollution Control Act, 33 U.S.C. § 1365(a)(1) (1982) (authorizing private suits against polluters to compel compliance) with id. § 1365(a)(2) (authorizing private suits against EPA to compel performance of mandatory enforcement duties). See generally Stewart & Sunstein, Public Programs and Private Rights, 95 HARV. L. REV. 1195 (1982) (characterizing and comparing "private rights of action," meaning suits against alleged private wrongdoers to secure their compliance with Federal law, with "private rights of initiation," meaning suits against executive officials to enjoin them to bring public enforcement actions against alleged private wrongdoers).
Both private rights of action and private rights of initiation vary considerably in formal structure. For example, while some statutes authorizing private rights of action vest exclusive and plenary power in private citizens over whether to initiate and how to conduct such actions, e.g., Clayton Antitrust Act, 15 U.S.C. § § 15, 26 (1982), other statutes afford the executive branch substantial authority to participate in-or even preempt-privately initiated litigation. See, e.g., Comment, Environmental Law-Citizen Suits and Recovery of Civil Penalties, 36 U. KAN. L. REV. 529, 533-35 (1988) (discussing EPA's statutory entitlement to advance notification of intended citizens' suits under various environmental statutes and its authority to preempt such suits by filing its own first). (West Supp. 1989 ). The specific enforcement structure of the Act is explained infra at text accompanying notes 40-60.
12. For example, because of perceived abuse of the qui tam reward structure by "informers" who in fact copied all of their information from government documents, Congress in 1943 imposed severe jurisdictional restrictions on qui tam suits. See generally United States ex rel. Wisconsin v. Dean, 729 F.2d 1100, 1103-06 (7th Cir. 1984) (discussing abuse and legislative response). Moreover, the Act's failure to guarantee successful qui tam plaintiffs a minimum share in the recovery, along with judicial interpretations of the Act imposing a "clear and convincing" burden of persuasion and requiring proof against government fraud could not effectively be waged without private soldiers, Congress reinvigorated the Act's qui tam framework to enlist the knowledge and resources of the citizenry to supplement public law enforcement efforts." 3 From Congress' perspective, qui tam statutes and the more familiar citizens' suit provisions serve the same purpose: Both are designed to encourage private citizens to help the executive branch deter and redress violations of Federal law. One might question the wisdom of dual public and private enforcement in general or the context or structure of particular such schemes. 14 But Congress' authority to determine that dual enforcement constitutes wise social policy, and to implement that decision by enacting traditional citizens' suits provisions, is beyond serious dispute. The Supreme Court repeatedly has held that "Congress may enact statutes creating legal rights, the invasion of which creates standing" for the injured party to sue for redress. 15 For many decades, courts have entertained suits brought by private citizens to vindicate legislatively defined interests, recognizing constitutional constraints on Congress' power to authorize such suits only at the extreme margin. 6 In contrast to the traditional citizens' suit scheme, the constitutional status of qui tam enforcement remains unsettled. Indeed, defendants in recent qui tam suits brought to enforce the False Claims Act presently are challenging its constitutionality." Their attack is premised upon an asof "specific intent" to defraud, also contributed to the action's virtual dormancy throughout the past half-century. See S. REP 13. The 1986 amendments, inter alia, relaxed the jurisdictional bar against qui tam actions based on information already known to the government, increased bath the damages and penalties recoverable and a successful private plaintiff's minimum and maximum share thereof, embraced a "preponderance of the evidence" burden of persuasion, and eschewed any requirement of specific intent to defraud. See False Claims Amendments Act of 1986, 31 U.S.C.A. § § 3729-3731 (West Supp. 1989).
14. For example, debate continues over whether dual enforcement schemes lead to overdeterrence of benign conduct, overinvestment of social resources in the collective law enforcement effort, and/or fragmented or inconsistent policy implementation through decentralized litigation control. See 16. Contemporary Article III standing doctrine suggests that some legislatively defined interests may be insufficiently "distinct and palpable" or otherwise inappropriate for judicial cognizance. See discussion infra Section III. But see infra text accompanying notes 198-99 (arguing that, with limited exceptions, such doctrinal constraints on adjudication of legislatively defined interests are conceptually unfounded and ought to be discarded).
17. When I wrote this Comment, defendants had raised this issue in some form in several qui tam suits under the False Claims Act, but only one court had ruled on such a motion, rejecting in a onesentence order a narrow form of the more generic constitutional challenge. See United States ex rel. serted distinction in the nature of the legal interests underlying traditional private attorney general and qui tam actions. In a citizens' suit, private plaintiffs are conventionally understood to represent interests granted personally to them by Congress." 8 "The wrongs alleged and the relief sought by such a plaintiff are unmistakably private; only secondarily are his interests representative of those of the general population."' 9 But in the paradigmatic qui tam suit, private plaintiffs are conventionally understood to represent, not interests granted personally to them, but rather legal interests granted by Congress to the public at large: "in qui tam actions .. . society makes individuals the representatives of the public for the purpose of enforcing a policy explicitly formulated by legislation." 2 0 The qui tam litigant is not personally injured by the defendant's challenged conduct; her interest in the litigation arises rather from the statutory bounty offered for successful prosecution. 2 ' Critics of the qui tam concept contend that this posited distinction between private and public interest representation makes a constitutional difference. While private citizens may represent their own interests in federal court, these critics contend, the Constitution prohibits Congress from empowering self-selected and financially self-interested private citizens to represent the interests of the entire polity in Federal litigation. I refer to the "paradigmatic" qui tam action because, while there is a historical correlation between employment of the qui tam enforcement concept and legislative protection of interests fairly characterized as "public" in nature, there is no analytic connection between the two. In theory, Congress might allow citizens to bring qui tam suits to remedy injuries more fairly characterized as discrete and personal. Cf. Crumplar, supra note 14 (proposing qui tam enforcement of Federal securities laws). Indeed, in isolated circumstances, the First Congress enacted qui tam statutes in such contexts. See supra note 3. In practice, however, Congress' historical employment of the qui tam enforcement scheme has been closely associated with the protection of interests shared by the public at large.
I focus on the paradigmatic qui tam action in this Comment rather than on public actions generally both because of the posture of the present constitutional challenge and because the bounty aspect of the qui tam scheme simultaneously raises a few unique constitutional concerns and satisfies a few others.
21. See Marvin v. Trout, 199 U.S. 212, 225 (1965) (paradigmatic qui tam plaintiff "has no interest in the matter whatever except as such informer").
Thus understood, qui tam authorization can be characterized as a "whistleblowing" enforcement strategy, whereby erstwhile bystanders to transactions are given incentives to detect and report (and here prosecute) suspected misconduct. See generally Kraakman, Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy, 2 J. L., EcON., & ORG. 53 (1986) (distinguishing between "whistleblowing" enforcement strategies and "gatekeeping" enforcement strategies, which impose "collateral" legal liability on transactional participants who are not themselves primary authors or beneficiaries of misconduct but who are in a position to detect potential misconduct by others and prevent it by withholding their support). The oversight function of qui tam plaintiffs qua "whistleblowers" and "gatekeepers" is the same, though the incentives employed differ as do carrots and sticks; qui tam plaintiffs are given bounties for successful detection and prosecution, whereas conventional gatekeepers are sanctioned for unsuccessful detection and deterrence. Professor Kraakman notes that, at present, "whistleblowing duties are extremely rare, while gatekeeping duties are common." Id. at 58 n.11. Two different constitutional doctrines are said to require this result. First, "[a]n enforcement remedy being pursued solely to protect the public interest, as distinguished from a private attorney general action with public interest overtones, is exclusively within the province of the Executive Branch." 2 2 Therefore, Article II of the Constitution precludes Congress from sharing the executive's assigned function of public law enforcement with self-interested and unaccountable private citizens. Second, private litigants lack a "distinct and palpable" personal interest in the controversy underlying a qui tam action and therefore are disqualified from litigation by Article III's standing requirements. Like the first, this second doctrinal challenge posits that courts may entertain enforcement actions designed to protect solely the public interest only when such actions are initiated by the executive.
I note at the outset that the distinction between private and public interest representation, which for purposes of these two doctrinal challenges purportedly distinguishes between the accepted citizens' suit and the suspect qui tam suit, is conceptually infirm. Because the public is composed of individuals, any injury to the "public at large" can easily be reconceptualized as an injury to each constituent member, albeit one that is ubiquitous and perhaps intangible in nature. 2 3 There exists no pre-legal, empirical sense in which a particular injury must be viewed as inherently "public" in nature. 24 While injuries may fairly be placed on a descriptive private/public spectrum according to the directness of their impact on individuals, with the paradigmatic citizens' suit falling somewhat towards the private end and the paradigmatic qui tam action falling towards the public end, 25 drawing a particular line between "private" and "public" actions for purposes of constitutional doctrine requires normative, not factual, justification. (implicitly recognizing personal interest in preservation of endangered species); Sierra Club v. Morton, 405 U.S. 727, 734 (1972) (recognizing personal "aesthetic" and "conservational" interests in environmental protection); cf. Mashaw, supra note 14, at 31 (noting that "both public and private law rules of conduct have at their core notions of the general public interest").
24. Cf Sunstein, Standing and the Privatization of Public Law, 88 COLUM. L. REv. 1432, 1436 n.18 (1988) ("There is no prepolitical or prelegal way to decide who is a bystander [as opposed to one whose personal legal interests are invaded by misconduct]; the term is a function of law, not of anything in the world that is independent of the legal system.").
25. See supra note 20. 26. For example, whether an asserted injury is sufficiently "distinct and palpable" to confer Article III standing turns on the purposes of the doctrinal requirement. See infra text accompanying notes .
The same conceptual line-drawing difficulties arise when one attempts to ground a public/private distinction in the nature of relief sought in particular suits, as opposed to the nature of the interests sought to be protected. For example, from the perspective of the relief sought, antitrust suits to recover private damages may seem more "private" in nature than suits to recover civil penalties payable to the Federal treasury. But many types of suits would seem to occupy some middle position on this descrip-
[Vol. 99: 341

1989]
Qui Tam Actions For present purposes, however, I am willing to set aside my general quarrel with the conceptual public/private distinction underlying the qui tam challenge and instead indulge the premise that qui tam litigants represent interests belonging solely to the public at large rather than their own personal legal interests. Given this starting point, both the Article II and Article III challenges to qui tam authorization raise a common inquiry: Who is entitled to define the interests of the national polity for the purpose of engaging in litigation on its behalf? By tradition, if not by constitutional design, we tend to assume that the United States' interests 2 " in enforcing Federal law through litigation are properly represented by the executive branch. Whether this assumption is valid in particular contexts, 28 and what follows from it, 2 remain largely unexplored questions.
tive spectrum, including private suits for broad injunctive relief benefiting the public at large; citizens' suits seeking both injunctive relief and monetary penalties payable to the Federal treasury, see, e.g., Federal Water Pollution Control Act, 33 U.S.C. § § 1319(d), 1365(a) (1982); and, of course, qui tam suits seeking monetary recovery to be shared by the Federal treasury and the private litigant. Even the treble damages aspect of private antitrust suits and punitive damage awards in private civil litigation may fairly be characterized as providing a public-oriented remedy of enhanced deterrence rather than a private-oriented remedy to compensate for personal economic injury. Cf Browning-Ferris Indus. v. Kelco Disposal, 109 S. Ct. 2909, 2920 (1989) (punitive damages advance "governmental interests... of punishment and deterrence").
Indeed, the difficulty of defining a pre-legal distinction between "private" and "public" actions often is compounded when one focuses simultaneously on both the nature of the underlying legal interest and the nature of the remedial scheme. How ought we characterize a citizens' suit brought under various environmental statutes, which seems to allege injury to a personal interest in pollution avoidance, when the litigant must first notify Federal and state authorities who can then preempt private litigation by filing an action of their own? See supra note 7.
27. Unless otherwise stated, I refer to the United States, the national polity, and the public interchangeably. See infra text accompanying notes 35-39 (explaining equation).
28. This assumption is certainly dubious when the executive branch intervenes in litigation to challenge the constitutionality of Federal legislation on the ground that the legislation infringes on the executive's constitutional prerogatives. See, e.g., Morrison v. Olson, 108 S. Ct. 2597 Ct. (1988 . By making this argument, the executive branch appears to be representing its own institutional interests, rather than purporting to define and then represent the broader interests of the national polity. Ct. 1502 Ct. , 1510 Ct. (1988 (executive official representing United States in Supreme Court litigation expected to speak "with a voice that reflects not the parochial interests of a particular agency, but the common interests of the Government and therefore of all the people").
Of course, one might attempt to equate the two sets of interests by defining the preeminent interest of the polity to be the avoidance of unconstitutional governmental behavior; then the executive's constitutional challenge to legislation as infringing upon executive prerogatives serves this national interest. But all branches of government are responsible in various contexts for assessing the constitutionality of legislation, see Amar, Marbury, Section 13, and the Original Jurisdiction of the Supreme Court, 56 U. CHI. L. REV. 443, 445-46 & n.12 (1989) (citing examples and canvassing scholarship), and Congress and the judiciary may have views that differ from those of the executive as to the proper understanding of executive prerogatives. Why should the executive branch's view "count" as the one best implementing the United States' hypothesized preeminent interest in constitutional observance? It seems to me that the executive branch in such cases cannot meaningfully be said to represent the "United States" as opposed merely to itself. Cf Providence Journal Co., 108 S. Ct. at 1514 (Stevens, J., dissenting) ("When faced with a difference of view between the Executive Branch and a coordinate branch of government . . . the Solicitor General [charged with representing the "interests of the United States" before the Supreme Court) faces a conflict of interest that undeniably would be intolerable if encountered in the private sector."). Rather, the "United States" essentially goes unrepresented or, arguably, is represented by the judicial branch, which is assigned the responsibility in our tripar- [Vol. 99: 341 The question whether the qui tam concept conforms to contemporary constitutional doctrines reflects a specific variation on this larger theme: Does the Constitution empower only the executive branch to define and then secure through Federal litigation the interests of the United States with respect to particular public grievances, or does our "constitutional system [which] imposes upon the Branches a degree of overlapping responsibility" 3 0 permit Congress to diffuse this power by authorizing private citizens to represent the United States in Federal litigation?
I explore this question here by identifying the constitutional values potentially threatened by the qui tam device and by analyzing the validity and persuasive force of the arguments they inspire. I conclude that the authorization of qui tam actions remains a constitutionally acceptable means by which Congress may shape and secure the interests of the United States. With only limited exceptions, important constitutional values underlying Articles II and III are no more threatened by "public" qui tam actions than by conventional "private" citizens' suits. And the few exceptions are relatively trivial and/or adequately addressed by various features of the qui tam concept in general or the False Claims Act in particular. The lesson to be learned, therefore, is that Congress' power to create new legal interests enforceable by private citizens in Federal court is not bounded by a public/private distinction; Congress may entitle private citizens through qui tam actions to enforce legal interests granted the United States on its behalf."' tite government for assessing the constitutionality of government behavior in particular cases and controversies.
29. 
STATES
Given the uniqueness of the qui tam litigation concept, the nature and relationship of the interests and parties involved are not self-evident. Evaluating the contemporary constitutional status of the qui tam framework therefore requires first exploring its various facets in greater detail. In this section I explore the relationship created by qui tam litigation among the United States, the executive branch, and private plaintiffs.
A. The Injury to the United States
The False Claims Act was originally enacted to "stop[] the massive frauds perpetrated [against the Union Army] by large [defense] contractors during the Civil War." 2 Some things never change: Today, "perhaps ten percent of the Federal budget is being lost each year due to fraud against the taxpayers," 3 and there are "indications of massive procurement abuses occurring in the recent military buildup." 3 Illegal false claims practices injure the entire public in several ways. Because "the United States holds its general funds [in the Federal treasury] . . . as surrogate for the population at large," 35 each member of the public is injured by the loss of financial resources that were generated by the public (primarily through taxes) and intended to be spent on the public's behalf. Financial concerns aside, false claims practices may generate other diffuse injuries, including threats to national security. The False Claims Act's authorization of litigation on behalf and in the name of the United States" 7 reflects the understanding that the United States, as "sovereign," represents the interests of the public at large. 3 8 Through litigation, the United States attempts to redress the public injuFederal Water Pollution Control Act authorizing citizens to seek monetary penalties payable to Federal treasury).
I intend in the future to provide a more complete account of the related constitutional issues raised by the entire range of current and proposed versions of private Federal law enforcement schemes by developing and defending a more comprehensive theoretical constitutional framework than space and time considerations permit here. 
36.
For example, certain types of military contractor fraud (e.g., falsely certifying compliance with required performance or safety standards) do much more than undermine the economic value of goods procured; they also potentially threaten the nation's military security. See S. REP., supra note 12, at 3 (many false claims practices in military procurement "cause[] not only a serious threat to human life, but also to national security"). Both to deter such non-economic injuries and to deter the mere provision of false information, which is considered to be a public evil in itself, the False Claims Act establishes liability and imposes civil penalties even when a defendant ' But concerned that Federal officials, acting alone, cannot adequately protect the United States' interest in remedying and deterring fraud, Congress has also authorized any private citizen to initiate litigation and to share in any resulting recovery. 42 First, Congress recognized that detecting fraud against the Federal treasury often is extremely difficult for the government without the aid of "informers," both because individuals do not suffer personal injuries sufficiently palpable to provoke complaints, and because often the only persons who know about frauds are associated with the perpetrators (usually subordinates, but sometimes unwilling participants) and are therefore reluctant to notify the authorities."
In addition, given the "harsh reality of today's funding limitations of • . .the budgets of the government's prosecuting agencies," 44 public officials often cannot commit the time and resources necessary for the success-39. Because the economic injury to the public is filtered through the Federal treasury, the role of the United States as plaintiff in a False Claims Act suit arguably may be characterized in an alternative manner. If one conceives of the United States government as owning the funds in the Federal treasury, then it may sue in a "proprietary" as opposed to "sovereign" capacity to protect its "personal" pecuniary interests.
I find this perspective wanting, both because I agree with Justice Harlan's view that the treasury belongs to the public and because this perspective fails to account for the non-pecuniary injuries potentially generated by false claims practices. ful prosecution of fraud even when they have already somehow managed to detect it. 45 Congress determined that the best solution was to "deputize ready and able people who have knowledge of fraud against the government to play an active and constructive role through their counsel to bring to justice those contractors who overcharge the government." ' 46 Another justification underlying Congress' original decision to authorize private enforcement may have also partly motivated Congress' recent decision to reinvigorate it. In 1863, many public officials were thought to be intimately involved in the corrupt practices of Civil War defense contractors, and Congress feared that public law enforcement officers might therefore hesitate to prosecute offenses diligently. 4 Today a related concern seems plausible. Government agencies may be sufficiently dependent upon (or co-opted by) specific players in the military-industrial complex that the desire to prosecute wrongdoers diligently is compromised. 4 8 None of these purposes served by qui tam authorization would similarly be served by replacing it with a reward incentive regime authorizing the DOJ to offer informers a monetary reward for disclosing their knowledge of fraudulent activities if and when the DOJ successfully litigated an action based on their information. 49 Congress determined that potential rewards alone would not provide sufficient incentive for disclosure; many potential informers are reluctant to come forward because they refuse to accept the "personal and financial risk" involved absent any "confidence in the Government's ability to remedy" '50 the misconduct, a fear rectifiable only by allowing for participation in the litigation. 5 " Second, such a reward regime would not utilize the resources of the private citizenry to supplement the limited public resources with which the DOJ can enforce the Act. Finally, such a regime would not discourage executive complacency. While providing for private initiation of lawsuits, the 1986 amendments to the False Claims Act also offer the executive branch an opportunity to share the responsibility for prosecuting such suits. 52 After a qui tam plaintiff files an action, the DOJ has sixty days (or more, with court consent) in which to investigate the qui tam plaintiff's allegations and decide whether to enter and direct the litigation. 5 " If the DOJ so elects, "it shall have the primary responsibility for prosecuting the action, and shall not be bound by an act of the person bringing the action." 5 ' The qui tam plaintiff remains a party to the action, 55 but she cannot dictate the DOJ's actions or override its decisions. 5 Alternatively, the DOJ may leave the primary responsibility for directing the litigation to the qui tam plaintiff and monitor her progress and performance. 5 " The DOJ must consent prior to any dismissal of the action. 58 And, the DOJ may change its mind and intervene at any later date, upon a showing of good cause, to assume a more significant role in the litigation. 59 The Act therefore provides the DOJ with substantial control over qui tam litigation, even while it offers strong incentives for private initiative. 56. Should the DOJ seek to dismiss or settle the case, however, the qui tam plaintiff is entitled to notice and a hearing. Id. § 3730(c)(2)(A)-(B). In part to prevent the DOJ from dismissing private suits without adequate justification, cf. supra note 48 and accompanying text (noting congressional concern for prospect of executive co-optation), the Act also places substantive limitations on the DOJ's authority to dismiss private suits. Because a qui tam suit under the Act spurs executive review and perhaps prosecution of a particular complaint and yet simultaneously purports directly to enforce private compliance, the suit partakes of various qualities of both "private rights of action" and "private rights of initiation." See supra note 7.
The Representational Status of the Qui Tam Plaintiff
The False Claims Act provides that "[a] person may bring a civil action for a violation of [the Act] for the person and for the United States Government. The action shall be brought in the name of the Government."" 1 This modernized description of the qui tam concept 62 suggests that the Act purports to authorize private litigants to represent the United States; qui tam suits are brought "for the person" only in the sense that the litigant may earn a reward.1 3 To be sure, the Act specifies that qui tam plaintiffs are parties in their own right, 6 4 but so is the United States.
6 ' Thus the qui tam provisions apparently intend that "some of the present functions of the Department of Justice [be] delegated to the people at large, ' 68 by authorizing private plaintiffs to represent the United States in court. 6 ' Admittedly, the fact that a qui tam action under the False Claims Act is brought in part "for the person" allows a more familiar interpretation of the statutory scheme. As explained above, the submission of false claims to the Federal treasury creates at least a financial and often a more intangible injury to all members of the public. The False Claims Act might plausibly be viewed as granting all citizens a statutory right to be secure from the various injurious effects of government fraud, just as the citizens' suit provisions of various environmental statutes are understood to grant all citizens a statutory right to be free from injuries to intangible environmental values. 8 Indeed, members of Congress in their 1986 deliberations referred interchangeably to "qui tam" and "citizens' suits," 6 perhaps sug- 67. That the plaintiff is a party to the suit in her own right but simultaneously represents a separate juridical entity is not unique to qui tam litigation; Congress has often delegated power to sue on its behalf to a representative party, as opposed to hiring counsel to represent itself directly. See, e.g., Goldwater v. Carter, 617 F.2d 697, 712 n.6 (D.C. Cir. 1979) ("where a majority of Congress approves a lawsuit by expressly authorizing a member or a committee to represent it in the courts," the delegee may sue on behalf of Congress); United States v. AT&T, 551 F.2d 384, 391 (D.C. Cir. 1976) ("It is clear that the House as a whole has standing to assert its investigatory power, and can designate [by House Rule] a member to act on its behalf.").
68. gesting that the False Claims Act's grant of private standing, like conventional citizens' suit standing, was conceived to vindicate private as well as public interests.
The mere fact that the same Act can plausibly be interpreted 7 0 as securing either solely public or also private interests" 1 bolsters my earlier suggestion that the asserted public/private representation distinction is unhelpful, 2 and therefore it portends the conclusion that the Act's constitutionality ought not turn on this slippery characterization. 3 But I now wish to consider the constitutional challenge to the qui tam concept on its own terms. Understanding the qui tam litigation framework to authorize private citizens to represent the interests of the United States (as opposed to their own interests), does the framework comport with separation of powers values underlying Article II? 71. One aspect of the False Claims Act in particular suggests, although not definitively, that the Act is more fairly characterized as protecting public-oriented rather than private interests as those terms are used in conventional parlance. The Act provides that once a suit is filed on a specific set of allegations by any plaintiff, all future suits by others raising the same allegations are barred. 31 U.S.C.A. § 3730(b)(5) (West Supp. 1989). Cf S. REP., supra note 12, at 27 ("[If the Government declines to intervene in a qui tam action, it is estopped from pursuing the same action administratively or in a separate judicial action."). In contrast, most traditional citizens' suit schemes that grant private rights of action theoretically allow each aggrieved citizen to sue the wrongdoer for redress. But see, e.g., Federal Water Pollution Control Act, 33 U.S.C. § 1365(b) (1982) (citizen must notify EPA and state sixty days prior to initiating private action, and such action is barred if either government first brings its own suit).
II. Qui Tam
In certain contexts this distinction may be of limited practical significance. For example, when citizens' suit schemes authorize private plaintiffs to seek injunctive but not monetary relief, the first successful suit may not bar by operation of statute subsequent suits on the same set of facts, but subsequent suits may fail to satisfy Article III requirements because the controversy has become moot. Moreover, in specific instances, claim or issue preclusion doctrines may bar or hinder the prosecution of subsequent suits.
Nevertheless, the statutory bar applicable to subsequent False Claims Act suits provides at least some support for the view that, as a conceptual matter, any given false claims practice ought to be understood as creating but a single (albeit collectively defined) injury under the Act. Courts have long interpreted the preclusion of multiple suits to support the characterization that the "true" plaintiff in 72. See supra text accompanying notes 23-26. 73. Of course, "Federal statutes are to be so construed as to avoid serious doubt of their constitutionality," Commodities Futures Trading Comm'n v. Schor, 478 U.S. 833, 841 (1986) (citation omitted), and interpreting the Act as granting private citizens private rights of action certainly falls far short of "perverting the purpose of a statute." Id. (citation omitted). Hence, even if one concludes that this public/private representation distinction is salient and that the Constitution prohibits private citizens from representing the United States in litigation, then the False Claims Act's constitutionality ought to be sustained through such a saving interpretation. enforcement actions. Traditionally, Congress leaves the responsibility for making these decisions largely to executive branch officials.
Congress' strategy in authorizing qui tam actions is to diffuse this responsibility among both public and private actors. Congress sets in motion an enforcement machinery designed to strengthen the protection of the United States' specific interest in remedying and deterring the misconduct identified by the qui tam statute (here, false claims practices). Private citizens help refine and implement Congress' general wishes by filing and litigating specific qui tarn suits. Finally, the executive branch also participates in defining and implementing the interests of the United States by filing its own enforcement actions (and, under the present version of the False Claims Act, by overseeing and perhaps taking over qui tam litigation).
The novel Article II challenge presently being levied against the qui tar concept interweaves two related arguments against this diffusion of responsibility for defining and implementing the United States' law enforcement interests. First, Article II assigns this responsibility exclusively to the President, and even partial delegation of this function to qui tar plaintiffs violates separation of powers principles by "prevent[ing] the Executive Branch from accomplishing its constitutionally assigned functions." 7 4 Second, to the extent Congress may divest the President of plenary prosecutorial discretion by empowering an alternative and independent legal representative for the United States, that representative must at least be a properly appointed "Officer of the United States" rather than a self-selected and self-interested private citizen. I consider each of these arguments in turn.
A. Qui Tam Litigation and Executive Prosecutorial Discretion
Does Article II bestow upon the President the power to exercise discretion in implementing Federal law through litigation, or is the President's function in the realm of domestic law enforcement simply to follow congressional directives, including those governing the exercise of prosecutorial discretion?" If the former, does this independent executive law enforcement function cover only criminal actions or also civil actions vindicating solely public rights, and why does it not extend further to cover civil actions vindicating private rights but secondarily (and design-74. Mistretta v. United States, 109 S. Ct. 647, 660 (1989) (quoting Nixon v. Administrator of Gen. Serv., 443 U.S. 425, 443 (1977) ). The term "separation of powers" is somewhat of a misnomer-generally, in the sense that our tripartite governmental scheme is more fairly characterized as one of overlapping but mutually constraining powers; and particularly in this context, in the sense that the constitutional threat posed here consists (primarily) of a vertical disintegration of executive/ private boundaries rather than a horizontal disintegration of boundaries separating coordinate branches. For ease of exposition, however, I employ conventional parlance.
75. Unless stated otherwise, I use the phrase "prosecutorial discretion" to refer to civil as well as criminal cases.
The Yale Law Journal [Vol. 99: 341 edly) benefiting the public? Finally, for those types of enforcement actions within the posited executive function, what particular attributes of prosecutorial discretion must be protected from external constraint? Answers to these questions cannot be found in the constitutional text. The Supreme Court has suggested occasionally that the "take Care" clause 6 vests the President with prosecutorial discretion over Federal law enforcement, but this clause is better viewed as a mandate to follow the will of Congress than as a grant of exogenously defined power.
9
Faced with this paucity of textual guidance, the Supreme Court recently turned to history when asked to characterize the functions of an independent counsel empowered by Congress to enforce criminal law against executive branch officials: "[tihere is no real dispute that the functions performed by the independent counsel are 'executive' in the sense that they are law enforcement functions that typically have been undertaken by officials within the Executive Branch."" 0 To the extent that this 76. U.S. CONsT. art. II, § 3 (President "shall take Care that the Laws be faithfully executed"). See, e.g., Heckler v. Chaney, 470 U.S. 821, 832 (1985) ("[Tlhe decision of a prosecutor in the Executive Branch not to indict. . . has long been regarded as the special province of the Executive Branch, inasmuch as it is the Executive who is charged by the Constitution to 'take Care that the Laws be faithfully executed.' "); Buckley v. Valeo, 424 U.S. 1, 138 (1976) (referring to initiation of lawsuits on behalf of the United States as part of President's "take Care" function).
77. The term "faithfully" itself suggests that the President acts subservient to another in the exercise of this function. See Sunstein, supra note 24, at 1471 ("The 'take Care' clause, however, is a duty, not a license. The clause requires the President to carry out the law as enacted by Congress.") (footnote omitted).
Of course, to the extent that Congress grants discretion by statute to the President, this clause empowers-indeed commands-her to exercise that discretion. But the clause does not provide her an independent source of discretion such that she is empowered to ignore any specific statutory directives governing her behavior. . 1989) ). Indeed, Justice Scalia queried rhetorically in his dissent: "In what other sense can one identify 'the executive Power' that is supposed to be vested in the President (unless it includes everything the Executive Branch is given to do) except by reference to what has always and everywhere-if conducted by Government at all-been conducted never by the legislature, never by the historical inquiry properly influences constitutional interpretation, 81 it leads to the opposite conclusion here; qui tam actions have been authorized by Congress and adjudicated by courts for over two hundred years in this country. 82 Beyond text and history, separation of powers doctrine ought to reflect the structural values served by assigning particular functions to particular governmental (or private) actors. In broad terms, Congress defines legal interests and corresponding obligations based upon its view of wise social policy, and the executive branch implements those obligations in specific cases. While Congress cannot itself "execute" the laws it has enacted, 83 it may structure the operations of the executive branch as it finds "necessary and proper" to ensure the executive's ability to execute the laws in a manner faithful to congressional will. 84 Limits on Congress' power to do so derive from the competing values served by executive discretion. Hence, the appropriate separation of powers inquiry entails identifying the values purportedly served by executive control over litigation on behalf of the United States and assessing whether these values justify precluding Concourts, and always by the executive." Id. at 2626 (emphasis in original). In particular, because qui tam statutes authorize the executive branch to bring its own enforcement actions" 6 and because qui tam suits do not force the executive to take any significant affirmative actions such as initiating or joining litigation, 87 we must focus on the values purportedly served by executive discretion to prevent prosecution by private citizens of suspected wrongdoers. Only in rare and unique circumstances is it likely that the executive branch would actually prefer that no private suit be brought to remedy misconduct; the executive generally welcomes efforts by private citizens to bring to its attention statutory violations and to offer their private resources in support of the United States' enforcement effort. 8 573 (1984) (contrasting between "separation of powers," "separation of functions," and "checks and balances" approaches). As an initial matter, while the "formalist" and "functionalistic" traditions offer distinct approaches to evaluating the validity of a particular legislative interference with a function concededly assigned to the executive branch, their approaches are far less divergent with respect to the prior question whether a particular function is assigned to the executive branch in the first instance. The answer to this prior question, it seems to me, necessarily turns on an evaluation of structural values, at least when (as here) the text is indeterminate.
81.
Moreover assertedly secured by executive prosecutorial discretion. First, vesting discretion not to prosecute in the executive branch ensures that the task of weighing competing public policy objectives in order to devise a law enforcement strategy best serving the overall interests of the United States falls to a politically accountable and unitary actor. Second, vesting discretion not to prosecute in the executive provides a political check against the unwarranted employment of litigation as a tool of oppression, thus advancing due process norms. When these contentions are carefully dissected and explored, it turns out that the underlying values either are not worthy of rigid constitutional protection or are not significantly threatened by qui tam litigation.
Coordination of Competing Public Policy Objectives
That a particular illegal act injures the public does not mean that prosecuting the wrongdoer necessarily serves the overall public interest, which is composed of many competing objectives. Most obviously, public resource scarcity typically requires an executive agency charged with enforcing the law to assess not only "whether a violation has occurred, but whether agency resources are best spent on this violation or another, whether the agency is likely to succeed if it acts, whether the particular enforcement action . . . best fits the agency's overall policies, and, indeed, whether the agency has enough resources to undertake the action at all." 89 We need not explore here whether these difficult decisions entailed by limited prosecutorial resources must be made by the accountable and unitary executive branch, for private qui tam litigation does not require such decisions to be made. 90 Nor should we be concerned that qui tam litigation may supersede a judgment by the executive that particular statutory objectives are too unimportant to pursue. Even assuming that such executive judgments actually turn on a view of the statute's merits and not on resource contise in the detection and investigation of Frauds of this type . . . . Further, the relator possesses the ability, manpower and resources with which to pursue this action. Thus, the qui tam plaintiff herein is the proper party to conduct this action. The DOJ has suggested in at least one qui tam case that it would not intervene because it found after its preliminary investigation "insufficient evidence to demonstrate that the acts of the defendants resulted in damage or injury to the United States." U.S. straints, 91 such judgments are not constitutionally protected by Article II against congressional override. Perhaps in specific contexts a policy of executive nonenforcement might inspire fruitful public debate as to the merits of particular statutes and might even encourage legislative reconsideration.
9 2 But the ultimate judgment as to the relative importance of enforcing various statutes properly rests with Congress, the branch most directly responsible for such broad policymaking decisions. Congress usually implements its policy judgments by shaping the environment within which executive prosecutorial discretion is exercised, either crudely by compartmentalizing and controlling the budgets for various law enforcement activities, or more carefully by dictating the priorities by which executive officials must be guided when enforcing discrete statutes.
9
" But Congress may also ultimately determine relative enforcement levels of statutes more indirectly by supplementing executive efforts with citizens' suits, and qui tam suits pose no greater constraint on executive discretion to determine the relative importance of enforcing specific statutes than does the more conventional mode of dual enforcement.
Concerns about resource allocation and the wisdom of Congress' general objectives aside, are there persuasive reasons to prevent qui tam plaintiffs from potentially interfering with the executive branch's traditional ability to determine how best to use available enforcement tools to bring wrongdoers to justice in specific cases? Many forms of misconduct are actionable by the executive branch through criminal, civil, and perhaps even administrative proceedings as well.
9 4 Typically, the executive branch can decide which avenue or combination thereof promises best to promote the goals of compensation, deterrence, and (when appropriate) retribution. Moreover, executive officials usually can determine the optimal timing of various enforcement measures. For example, the DOJ might wish to delay civil prosecution of a particular fraudulent practice until after it had more time to investigate the facts, or until after it had brought criminal or administrative proceedings against the wrongdoer (and maybe even only if such proceedings were unsuccessful), or until after it had been able to establish judicial precedent in another case with a more favorable factual background or procedural posture. 9 " By dictating the forum and timing of an enforcement action against a particular false claims practice, initiation of a qui tam suit might lead to a resolution of that particular case which is less than optimal from the executive's point of view.
The False Claims Act specifically accommodates many of these casespecific concerns about optimal case management. 96 But even ignoring such accommodations, is the ability of the executive branch to proceed against particular wrongdoers as it believes optimal so important that plenary control over case management must be considered an executive prerogative that Congress may not circumscribe? Such a conclusion cannot easily be defended. When evaluated from a case-by-case perspective, unfettered executive discretion over case management decisions may best tailor remedial and punitive objectives with respect to each discrete instance of wrongdoing. But the central premise underlying qui tam authorization is that, when viewed from a more global perspective, the set of targeted misconduct is underenforced in a regime of exclusive executive discretion. 97 Whether the United States' overall law enforcement interests would be furthered or retarded by encouraging a greater number of enforcement actions even at the expense of frustrating the optimal management of specific prosecutions is a policy determination most appropriately left to Congress. 9 8 Indeed, the Supreme Court has held that "Congress may limit an [executive] agency's exercise of enforcement power if it wishes, either by setting substantive priorities, or by otherwise circumscribing an agency's power to discriminate among issues or cases it will 95. The executive branch's discretion over the choice between and timing of various modes of enforcement is circumscribed to some extent by the contours of the underlying legal schemes (e.g., statutes of limitation) and also by factual events (e.g., threatened bankruptcy of putative defendant). Moreover, such discretion may also be circumscribed by constitutional rules. For example, in United States v. Halper, 109 S. Ct. 1892 (1989), the Supreme Court recognized that in rare cases a civil penalty assessed against the defendant in a civil False Claims Act proceeding may be "so extreme and so divorced from the Government's damages and expenses as to constitute punishment" for purposes of applying the Fifth Amendment's double jeopardy prohibition against multiple punishments in multiple proceedings. Id. at 1898. Imposition of a punitive sanction in a criminal proceeding precludes the government from subsequently seeking an additional civil sanction rising to the level of "punishment" in a second proceeding. Id. at 1902. Presumably the bar operates equally in the opposite temporal direction. Hence, should the executive wish to prosecute an alleged false claims practitioner both civilly and criminally, this double jeopardy rule requires it either to bring the two claims in a single proceeding, id. at 1903, or else ensure that the civil award does not rise to the level of "punishment."
96. For example, the Act provides for a stay of discovery where it would interfere with the DOJ's diligent efforts to investigate or prosecute the same wrongdoing in a separate criminal or civil proceeding, 31 U.S.C.A. § 3730(c)(4) (West Supp. 1989), and the DOJ may elect to pursue the false claims allegations through any available alternative administrative proceeding. Id. § 3730(c)(5). And, of course, the DOJ can shape the order in which legal issues are presented at least within each case by electing to take over the primary responsibility for conducting the prosecution. 
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The Yale Law Journal [Vol. 99: 341 pursue." 9 9 Congress usually gives effect to judgments of this type by directing specific executive behavior. 1 00 But this same judgment underlies Congress' decision to enact citizens' suit enforcement schemes. For example, while private actions against wrongdoers to compel compliance with statutory obligations generally do not preclude the executive branch from subsequently bringing its own enforcement actions," 1 such private suits certainly affect the timing and circumstances of judicial resolution of specific legal issues. Such suits may also prompt a wide variety of actions by defendants (e.g., destruction of evidence or bankruptcy) that ultimately frustrate the executive's ability to shape its subsequent enforcement efforts in the optimal fashion. Even more clearly, "private rights of initiation" 101. The bar on subsequent suits under the False Claims Act (even by the DOJ) on a given set of facts, see supra note 71, creates the theoretical possibility of collusive suits. For example, an employee might sue her company but intentionally fail to develop her case adequately or agree to settle for a pittance, simply to shield her company from a more vigorous prosecution by the DOJ. As an empirical matter, this scenario is unrealistic, because the intentional disclosure of fraud would subject the defendant to alternative governmental sanctions, ranging from criminal prosecution to administrative sanction to contract cancellation. And, as a normative matter, such a collusive suit would hurt the United States only if the DOJ already knew or was about to learn of the fraud and would have chosen to prosecute; otherwise, the United States is no worse off than it would have been absent the suit. Finally, even if the threat of collusive suits were both real and damaging, the False Claims Act specifically averts this threat by requiring DOJ consent to settlement or dismissal and by allowing the DOJ to assume responsibility for the prosecution. See supra text accompanying notes 52-59.
Presumably a successful qui tam action recovering penalties sufficiently extreme so as to constitute "punishment" for double jeopardy purposes, see supra note 95, would bar the DOJ from subsequently initiating a criminal proceeding with respect to the same false claims practice. But the executive can circumvent such a potential bar either by seeking a stay of the civil qui tam action before it proceeds to judgment and then bringing and resolving the criminal charges first, or by intervening in the qui tam suit and then joining criminal charges in the same proceeding. The executive loses some control over the timing of, but not its ability to initiate, a criminal action. But, as explained here, unfettered executive control over such timing is not so critical as to warrant invalidating qui tam actions on this ground alone.
102. See supra note 7. 103. See supra text accompanying note 89. Moreover, even when the executive intervenes as of right in a traditional "private right of action," see, e.g., Federal Water Pollution Control Act, 33 U.S.C. § 1365(c)(2) (1982), the executive's ability to represent as it chooses the United States' inter-The posited private/public distinction between the interests underlying citizens' suits and qui tam suits does not affect the extent to which dual enforcement circumscribes executive case management discretion. Nor is executive participation in policy implementation through the exercise of that discretion intrinsically more important in suits vindicating public rights rather than private rights designed to serve the public interest." 0 4 Hence, given that congressional authorization of private citizens' suits is constitutionally acceptable, the value of executive policymaking thought to underlie executive prosecutorial discretion does not persuasively justify invalidation of the qui tam concept. 08 the Supreme Court appeared to endorse Congress' authority to circumscribe the executive's discretion to promote its own view of case-specific interests in enforcing the False Claims Act. At a time when the Act provided for no executive intervention into qui tam actions, the executive asked the Court to interpret the Act's grant of jurisdiction over qui tam suits to exclude "parasitic" suits brought by informers possessing no independent knowledge of the alleged fraud.' 0 7 The executive asserted that effective law enforcement requires that control of litigation be left to the Attorney General; that divided control [over False Claims Act enforcement] is against the public interest; that the Attorney General might believe that war interests would be injured by filing suits such as this; . . . and finally that conditions have changed since the Act was passed in 1863.108
But the Court dismissed these arguments, explaining that they were "addressed to the wrong forum. . . .The very fact that Congress passed this statute shows that it concluded that other considerations of policy outests is potentially circumscribed by the private plaintiff's authority to take differing positions on various legal and strategic questions arising in the litigation. 104. One might object at this point that the nature of the underlying interest is relevant simply because the executive is responsible for overseeing litigation on behalf of "its" client, the United States, in a way it is not responsible for overseeing litigation on behalf of private parties. But this objection begs the very question at issue here: What structural values are promoted by executive discretion over enforcement of public (but not private) legal interests such that this function ought to be viewed as being exclusively within the executive's domain and requiring plenary prosecutorial discretion?
105. Perhaps Congress cannot itself fine-tune the optimal balancing of competing general and case-specific interests for every discrete proposed prosecution, either because of practical constraints on its ability to do so imposed by Article I lawmaking procedures, cf. INS v. Chadha, 462 U.S. 919 (1983) (Congress cannot fine-tune legislation through one-house veto), or because at some point such fine-tuning approaches an impermissible congressional aggrandizement of power. See discussion supra at note 83. But the important point here is that no weighty Article II values appear to prohibit Congress from strongly influencing the ultimate balance of competing general and case-specific interests by authorizing private citizens to supplement executive law enforcement efforts. Cf. infra text accompanying note 171 (qui tam authorization does not impermissibly aggrandize Congress' power).
106. 317 U.S. 537 (1943 ." 1°9 Given the Court's insistence on interpreting ambiguous statutes to avoid constitutional concerns,"° it seems fair to read the Court's rejoinder as suggesting that the executive's concern for unitary control over case selection and management, while voiced in terms of statutory construction, also lacked constitutional dimension. This conclusion dovetails with the Court's recent rejection of an Article II challenge to the Ethics in Government Act,"' which vests substantial prosecutorial discretion over the initiation and conduct of criminal proceedings against high-ranking executive officers in a court-appointed independent counsel." 2 The Court understood the Ethics Act to "reduce[] the amount of control or supervision that the Attorney General and, through him, the President exercises over the investigation and prosecution of a certain class of alleged criminal activity."" Nevertheless, the Court held that certain provisions of the Act reserved for the "executive branch sufficient control over the independent counsel to ensure that the President is able to perform his constitutionally assigned duties." ' " 4 First, only the Attorney General can request appointment of an independent counsel and his decision not to do so is unreviewable; the Act therefore retains for the Attorney General a "degree of control over the power to initiate an investigation by the independent counsel."" ' Second, the Attorney General may remove an independent counsel for "good cause."" ' Finally, once appointed, an independent counsel's jurisdiction is defined with reference to facts submitted by the Attorney General, and the counsel must "abide by Justice Department policy unless it is not 'possible' to do so."" ' The Court's conclusion that these features secured the executive constitutionally "sufficient" control over criminal law enforcement validates Congress' authority to determine that the United States' general interest in zealous enforcement of particular statutes supersedes any potentially competing case management interests governing specific prosecutions. The Ethics Act requires the Attorney General to seek appointment of an independent counsel unless his initial 90-day-maximum investigation-which can itself be triggered by congressional request-reveals "no reasonable 109. Id grounds to believe that further investigation is warranted." ' ," The Attorney General's sole control over if and when a particular prosecution is brought consists of his power to determine whether further investigation or litigation appears patently frivolous.' And even if the Attorney General may remove an independent counsel for making what the executive considers to be poor case management decisions, 12 0 the result is the appointment of a new counsel and continuation of the investigation or prosecution. Hence, not only did Morrison validate Congress' power to restructure law enforcement so as to allow the national interest in criminally prosecuting high-ranking executive officers to override competing executive concerns over optimal case management, but it upheld a congressional method-substantially directing the behavior of the Attorney General-that is far more confrontational than the qui tam concept.
To this point, I have considered and rejected the contention that the United States' various law enforcement-related interests in optimally managing discrete prosecutions (as interpreted by the executive branch) takes priority by virtue of Article II over the interests of the United States in zealous enforcement of particular statutes (as defined by Congress). But the United States may have interests unrelated to optimal law enforcement in not prosecuting specific cases, interests which perhaps deserve to be protected by vesting plenary prosecutorial discretion in the executive branch. Specifically, in rare situations, prosecution of misconduct may interfere with important national security or foreign policy interests. 2 ' By enacting the False Claims Act in 1863 and revitalizing it in 1986, Congress made the macro-level policy determination that, on balance, rampant fraud against the government (particularly in military contracting) poses threats to the nation's security and foreign policy interests more grave than those potentially raised by particular qui tam suits challenging such fraud.' 2 2 Yet Congress cannot foresee the sensitive issues that might be 118. 28 U.S.C.A. § 592(b)(1). 119. See Morrison, 108 S. Ct. at 2627 (Scalia, J., dissenting) ("the condition that renders such a request mandatory . . . is so insubstantial that the Attorney General's discretion is severely confined").
120. The Court did not define "good cause" precisely. It noted only that it certainly includes counsel "misconduct," whatever that means. 108 S. Ct. at 2619-20. But see Mistretta, 109 S. Ct. at 675 ("good cause" removal restrictions "are specifically crafted to prevent the President from exercising 'coercive influence' over independent agencies"); Shane, Independent Policymaking and Presidential Power: A Constitutional Analysis, 57 GEO. WASH. L. REV. 596, 608-09 (1989) ("it is conventionally understood that it would not be cause for removal that . . . an administrator [removable only 'for cause'] declined to follow the President's policy preferences in favor of policy initiatives that the administrator prefers and which are also within the administrator's lawful discretion").
121. These include, for example, actions alleging military contractor fraud in secret programs, particularly when the allegations do not involve simple overbilling practices but rather false certifications of safety or performance standards, substitution of cheaper but substandard parts, or the equivalent.
122. See supra note 36 and accompanying text; see also United States ex rel. Marcus v. Hess, 317 U.S. 537, 547 (1943) ("one of the chief purposes of the Act, which was itself first passed in war time, was to stimulate action to protect the government against war frauds"). Moreover, qui tam authorization, by greatly enhancing the likelihood of discovery and prosecution of frauds, is intended to deter raised in individual cases; and even one skeptical of executive motives might sleep better knowing that the decision whether the pecuniary and national security benefits of a particular false claims prosecution outweigh its potential damage to national security or foreign policy objectives lay with the executive branch rather than with a private litigant seeking financial gain.
This real concern might justify some executive oversight of particular privately initiated lawsuits; nonetheless, it does not persuasively argue for invalidation of the entire qui tam concept. Morrison v. Olson implicitly holds that Congress may structure law enforcement so as to encourage prosecutions despite potential competing national security and foreign policy concerns. Prosecutions against high-ranking executive officials practically invite conflicts between law enforcement and these other priorities. Indeed, Morrison itself arose out of a bitter dispute over the President's assertion of an "executive privilege" to withhold certain documents from Congress,' 23 and Justice Scalia's dissent specifically warned of potential conflicts between prosecution and both foreign policy 2 " and national security concerns. 125 Yet the Court upheld the statute despite its apparent directive that the Attorney General refrain from considering factors unrelated to an investigation's likely merits when deciding whether to request appointment of an independent counsel." 6 I acknowledge that a court-appointed independent counsel would be likely to take these competing concerns more seriously than would many private litigants seeking pecuniary gain. But the Court suggested in Hess that this structural tendency towards vigorous private enforcement does not invalidate the qui tam enforcement scheme. Rather, the Court instructed the Attorney General to take his plea that "war interests would be injured by filing suits such as this" to Congress, whose province apparently included balancing these competing concerns.'
Indeed, the same tradeoffs are entailed by a host of private actions routinely prosecuted by citizens to vindicate their own personal rights, as these actions may also address matters affecting foreign policy interests or national security. [Vol. 99: 341 intrude on the executive's law enforcement function simply by creating the potential for specific suits to raise such problems. Instead, our concerns are mollified by the executive's ability to exert some control over individual cases in which conflicts actually arise by invoking the "state secrets" privilege, 2 ' which protects against unsanctioned disclosure of classified information and in extreme cases may even justify dismissal of the action.
1 30 Qui tam suits pose no greater threat to national security or foreign policy objectives than do such private suits, and hence equivalent provisions for executive influence ought to satisfy separation of powers concerns.1 3 1
In sum, qui tam authorization curbs certain aspects of the executive branch's traditional prosecutorial discretion and thereby affects to some extent the executive's ability to define the overall policy interests of the United States and to decide how those interests can best be secured through particular lawsuits. But one is hard-pressed to identify persuasive reasons why Congress may not diffuse the responsibility for making such policy judgments among itself and private citizens as well as the executive, through qui tam as well as traditional citizens' suit schemes. a general principle, . . . public policy forbids the maintenance of any suit in a court of justice, the trial of which would inevitably lead to the disclosure of matters which the law itself regards as confidential"). But see Fitzgerald, 776 F.2d at 1242 (dismissal of action based on invocation of state secrets privilege "is a drastic remedy that has rarely been invoked").
131. Recall that the False Claims Act permits the executive to take over primary responsibility for conducting privately initiated litigation and thus to proceed in a manner most consistent with national security and foreign policy interests. The Act also authorizes the executive to seek dismissal of qui tam suits. See supra text accompanying notes 52-59. While the Act provides no substantive standard for dismissal, the hearing requirement was designed to prevent the DOJ from "drop[ping] the false claims case without legitimate reason." S. REP., supra note 12, at 26; see also id. (court should reject proposed dismissal if it finds that "dismissal is unreasonable in light of existing evidence, that the Government has not fully investigated the allegations, or that the Government's decision was based on arbitrary and improper considerations"). If the DOJ can show that continued prosecution would pose a substantial threat to important national interests and that no alternative to dismissal would protect those interests adequately, then dismissal would appear to be consistent with the Act (especially if such an interpretation is thought necessary to avoid constitutional concerns, see supra note 73).
Protection Against Oppressive Law Enforcement
Vesting prosecutorial discretion in the accountable and unitary executive branch purports to constrain the potential for oppressive enforcement of the laws: "The purpose of the separation and equilibration of powers in general, and of the unitary Executive in particular, was not merely to assure effective government but to preserve individual freedom."' 3 2 Oppressive law enforcement may include frivolous prosecutions, which force innocent citizens to suffer the significant financial and social consequences of engaging in a defensive legal battle, as well as the prosecution of individuals who, while deserving of punishment, have already been subjected to alternative sanctions that sufficiently exacted retribution and encouraged deterrence.' 3 3
While the due process clause affords some minimal protection against prosecutorial overzealousness,"" "[u]nder our system of government, the primary check against prosecutorial abuse is a political one.""' Vesting prosecutorial discretion in the executive branch creates both external and internal checks. Political accountability provides an external check; because prosecutors within the executive branch are accountable to the President and, through her, ultimately to the people, they are presumably less likely to enforce the law oppressively or overzealously. In addition, the unitary nature of the branch fosters various internal checks: Resource scarcity discourages the initiation of frivolous proceedings; requirements of personal disinterest discourage the malevolent or self-interested use of power; and the repetitive nature of discretionary decisions builds experience, both for each prosecutor and within her community, that may reinforce norms of dedication to effective and efficient law enforcement.
Individual qui tam plaintiffs are not subject to the same external and internal constraints. But are these constraints mandated by separation of powers values? In recent cases, the Supreme Court has held that, even in the realm of criminal law enforcement, the structural protections against prosecutorial overzealousness typically afforded by executive discretion may be significantly relaxed.
As discussed previously, the Court held in Morrison that several features of the independent counsel statute give the executive "sufficient con- [Vol. 99: 341 trol" over law enforcement to satisfy separation of powers concerns,"' notwithstanding Justice Scalia's impassioned plea for greater protections for criminal defendants. 1 3 Since the Attorney General must seek appointment of an independent counsel unless (concededly in her unreviewable discretion) she finds after a limited inquiry "no reasonable grounds to believe that further investigation is warranted," ' 1 38 the Act provides at best for only limited executive power to preclude frivolous actions or arguably cumulative punishment. 3 9
The Court upheld an even greater deviation from the norm of exclusive executive discretion one term earlier in Young v. United States ex rel. Vuitton Et Fils S.A.. 14 There the Court upheld a district court's power to appoint a private attorney to prosecute a criminal contempt action arising out of a civil case then before the court. Acknowledging that the "execution of the criminal law" generally is a function "in which only the executive branch may engage," 1 " 1 the Court held that "the initiation of contempt proceedings to punish disobedience to court orders is a part of the judicial function, 14 2 and hence appointment of private attorneys for this purpose is within courts' inherent power. 1 137. Justice Scalia protested that the statute's elimination of direct presidential control over the "vast power and the immense discretion that are placed in the hands of a prosecutor," 108 S. Ct. at 2637-38, frustrates the structural check against oppressive enforcement both by insulating the exercise of discretion from political accountability, id. at 2638, and by avoiding the "unifying influence of the Justice Department" over enforcement decisions. Id. at 2640.
138. Id. at 2621. 139. The Act's provision for removal of an independent counsel by the Attorney General for "good cause" provides little practical power to avert an overzealous prosecution. Even if a disagreement over the fairness of a particular prosecution constitutes "good cause," the specter of a President firing an independent counsel on this basis defies post-Watergate political reality. See also supra text accompanying note 120 (removal leads not to termination of investigation but to appointment of replacement counsel).
140. 107 S. Ct. 2124 Ct. (1987 . 141. Id. at 2133.
142.
Id. at 2131. The Court explained that criminal contempt proceedings "are not intended to punish conduct proscribed as harmful by the general criminal laws. Rather, they are designed to serve the limited purpose of vindicating the authority of the court." Id. at 2133. The ability of courts to initiate such proceedings was "regarded as essential in ensuring that the Judiciary has a means to vindicate its own authority without complete dependence on other branches." Id. at 2131. 143. In this case, Justice Scalia foreshadowed his lone dissent in Morrison, writing an (also lone) opinion arguing that, "at least to the extent that it is publicly exercised," criminal law enforcement is the exclusive province of the executive. Young, 107 S. Ct. at 2142 (Scalia, J., concurring in the judgment).
144. 107 S. Ct. at 2134. 145. At best, a DOJ attorney could accept the court's initial request to prosecute and then decline to file charges, informing the court of the basis for her decision. But the court is free to appoint a new The Court in Young did, however, reverse the district court's decision to appoint as contempt prosecutors private attorneys already representing a party to the underlying civil case. The Court reasoned that the attorneys' duty to represent the interests of the United States in the criminal proceeding" 6 and their duty to represent their private client in the underlying civil case created a potential conflict of interest. Because a "'scheme injecting a personal interest, financial or otherwise, into the enforcement process may bring irrelevant or impermissible factors into the prosecutorial decision,' "147 the Court imposed a "requirement of a disinterested prosecutor.' 148 Both Morrison and Young undermine the broad claim that Article II requires that criminal prosecutors be subject to all of the external and internal checks traditionally created when prosecutorial discretion is vested exclusively in the accountable and unitary executive branch. On the other hand, both cases suggest the need for some lesser level of structural protection against oppressive enforcement: in Morrison, a minimal degree of executive participation in the decision to appoint an independent counsel; and in Young, disinterest on the part of the private prosecutor. Neither structural protection cushions potential defendants against qui tam litigation that is either frivolous or cumulative, because qui tam plaintiffs are neither politically accountable for nor personally disinterested in their enforcement decisions.
Morrison and Young, however, address fairness concerns raised by criminal prosecutions conducted essentially with the backing of the government's full prosecutorial machinery. In contrast, qui tam lawsuits seek only civil remedies and bring only private enforcement machinery to bear. In this context, there are powerful reasons to provide putative defendants prosecutor should the court find the attorney's explanation unconvincing.
146. See 107 S. Ct. at 2136 ("Private attorneys appointed to prosecute a criminal contempt action represent the United States . . . .The prosecutor is appointed solely to pursue the public interest in vindication of the court's authority.").
147. Id. at 2138 (quoting Marshall v. Jerrico, Inc., 446 U.S. 238, 249-50 (1980)). 148. Id. The reason for the Court's concern with the potential for conflicting loyalties is not obvious. The appointment practice was challenged as a violation of due process and, while the Court invoked its supervisory powers over the Federal courts as authority for its decision, see id. at 2138 n.21, Justice Blackmun wrote separately to suggest that due process required the same result. Id. at 2141. This approach signals a concern that appointment of an interested prosecutor creates an intolerable risk of unfairness to the criminal defendant. See id. at 2138 & n.19 (noting due process concern); see also id. at 2138-41 (applying traditional due process standards to determine need for reversal of conviction as remedy).
The Court also observed that interested prosecutors might be tempted to be either too zealous or insufficiently zealous in their representation of the United States' interests:
A prosecutor may be tempted to bring a tenuously supported prosecution if such a course promises financial or legal rewards for the private client. Conversely, a prosecutor may be tempted to abandon a meritorious prosecution if a settlement providing benefits to the private client is conditioned on a recommendation against criminal charges. Id. at 2136. This characterization suggests that the Court may have been concerned, not just with the potential for unfair treatment of defendants, but also with the lack of a structural guarantee that the United States' interests would be represented at all. I consider the relevance of this reading of Young for the qui tam concept infra at text accompanying notes 132-89.
[Vol. 99: 341 with much weaker structural protections against frivolous or cumulative litigation.
First, as reflected in our application of far more stringent procedural safeguards in criminal than in civil proceedings, our legal system generally considers criminal behavior to be more opprobrious than civil misconduct and criminal sanctions to be both quantitatively and qualitatively more severe than civil sanctions. 1 49 The structural check against oppressive prosecution in the form of frivolous suits or excessive punishments that is created by executive oversight and discretion ought to be much more stringent in the criminal than the civil context, 15 0 just as due process safeguards are more stringent against erroneous conviction than erroneous civil liability. 150. Cf Young, 107 S. Ct. at 2139 ("It is a fundamental premise of our society that the state wield its formidable criminal enforcement powers in a rigorously disinterested fashion, for liberty itself may be at stake in such matters.").
151. Defendants in qui tam suits under the False Claims Act may claim to deserve greater protection against frivolous prosecutions and the threat of excessive punishment than that accorded defendants in other civil proceedings simply because their financial exposure may be significantly greater than mere compensation. In fact, the Supreme Court has recognized that "in a particular case a civil penalty authorized by the Act may be so extreme and so divorced from the Government's damages and expenses as to constitute punishment" as opposed to compensation. United States v. Halper, 109 S. Ct. 1892 Ct. , 1898 Ct. (1989 . However, the Court recently made clear that "proceedings and penalties under the civil False Claims Act are indeed civil in nature" for the purposes of defining general procedural safeguards. Id.; cf Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963) (punishment of citizenship forfeiture, despite "civil" label, is in fact sufficiently criminal in nature as to require established procedural safeguards provided in criminal proceedings).
To be sure, if the Court's holding in Halper that a successful criminal prosecution precludes a subsequent civil judgment under the False Claims Act in an amount so large as to constitute "punishment" is applied to subsequent qui tam suits, see infra note 157 (discussing such applicability), then the need to devise structural protections against overzealousness in the form of overpenalization is largely mooted. But in any case, since the False Claims Act does not trigger the heightened procedural protections afforded criminal defendants notwithstanding the potential for large monetary sanctions, no persuasive reason suggests that the Act-any more than various private rights of action seeking treble damages for the plaintiffs, see, e.g., Clayton Antitrust Act, 15 U.S.C. § 15 (1982), or monetary penalties for the Federal treasury, see infra note 184 and accompanying text-ought to trigger the heightened structural protections afforded criminal defendants by executive prosecutorial discretion.
152. U.S. CONST. art. II, § 2, cl. 1 (President "shall have Power to grant Reprieves and Pardons for Offences Against the United States, except in Cases of Impeachment").
153. See Ex Parte Grossman, 267 U.S. 87, 120 (1925) ("Executive clemency exists to afford relief from undue harshness or evident mistake in the operation or enforcement of the criminal law.").
154. Interestingly, one might argue, as suggested to me by Professor Akhil Amar, that the President's pardon power is sufficient by itself to secure the prosecutorial discretion purportedly vested in her by Article II. The reach of the pardon power is coextensive with the range of criminal prosecu-Independent of this criminal/civil distinction, the need for structural protections against oppressive law enforcement is greater when prosecutions are controlled by public rather than private prosecutors. Because of the wide range of illegal conduct within the scope of their charge to enforce the law, overzealous public prosecutors have the power to "target" a particular defendant for prosecution and then spend whatever investigatory resources are necessary to "find" a prosecutable offense. 155 Qui tam plaintiffs authorized to bring suit only for a particular statutory violation lack the equivalent opportunity to target defendants rather than specific illegal practices. In addition, public prosecutors have at their command "'a terrible array of coercive methods to obtain information'" which, With the law books filled with a great assortment of crimes, a prosecutor stands a fair chance of finding at least a technical violation of some act on the part of almost anyone. In such a case, it is not a question of discovering the commission of a crime and then looking for the man who has committed it [but] of picking the man and then searching the law books, or putting investigators to work, to pin some offense on him. It is in this realm ... that the greatest danger of abuse of prosecuting power lies. 156. Young v. United States ex rel. Vuitton Et Fils S.A., 107 S. Ct. 2134, 2139-40 (1987) (coercive methods include "'police investigation and interrogation, warrants, informers and agents whose activities are immunized, authorized wiretapping, civil investigatory demands, land] enhanced subpoena power' ") (quoting C. WOLFRAM, MODERN LEGAL ETHIcS 460 (1986)). For public prosecutors, the costs of such enforcement tools-as with all other costs associated with prosecution-are subsidized on a non-contingent basis. While budgetary ceilings constrain enforcement efforts in the aggregate, see supra text accompanying notes 44-46, they generally do not preclude prosecutorial overreaching in specific cases.
157. Id. at 2141 (because "[tihat [prosecuting] state official has the power to employ the full machinery of the state in scrutinizing any given individual, . . . we must have assurance that those who would wield this power will be guided solely by their sense of public responsibility for the Finally, qui tam plaintiffs are subject to unique economic constraints against frivolous litigation. While they stand to gain by successful prosecutions, they also stand to lose by bringing baseless ones (unlike public prosecutors, independent counsel, and even court-appointed criminal contempt prosecutors 158 ), both because civil litigation is extremely costly and because frivolous suits may be sanctioned by adverse attorneys' fees awards. 1 "' Even attorneys with favorable contingency fee arrangements would not often risk initiating prosecutions when their initial evaluations of the informer's allegations provide "no reasonable grounds to believe that further investigation is warranted." 8 At bottom, civil qui tam actions pose no greater risk of oppressive law attainment of justice"). The Supreme Court invoked precisely this distinction between litigation conducted by public authorities and that conducted by private citizens, irrespective of the conceptual nature of the interest underlying the sanction sought, in holding that the Eighth Amendment's excessive fines clause does not limit the size of punitive damages awards in privately prosecuted civil actions. Browning-Ferris Indus. v. Kelco Disposal, 109 S. Ct. 2909 (1989). The Court acknowledged that punitive damages "advance the interests of punishment and deterrence," which are traditionally understood to be "governmental interests." Id. at 2920. But the excessive fines clause is designed to serve the structural value of "limiting the ability of the sovereign to use its prosecutorial power, including the power to collect fines, for improper ends." Id. at 2916; see also id. at 2915 (clause concerned primarily with "potential for governmental abuse of its 'prosecutorial' power"). Hence the clause protects defendants from "only those fines directly imposed by, and payable to, the government." Id. at 2916; see also United States v. Halper, 109 S. Ct. 1892 (1989) (multiple punishment strand of double jeopardy doctrine is "not triggered by litigation between private parties," id. at 1903, because the clause is designed to "protect[] against the possibility that the Government is seeking the second punishment because it is dissatisfied with the sanction obtained in the first proceeding." Id. at 1903 n.10.).
Both Browning-Ferris, 109 S. Ct. at 2920 n.21, and Halper, 109 S. Ct. at 1903 n.11, expressly declined to declare whether the respective constitutional rules they established apply to qui tam suits. But their reasoning makes clear that the applicability of various constitutional rules designed to protect defendants from prosecutorial overreaching may turn on the public nature of the prosecuting authority rather than on the nature of the sovereign's interest in the litigation-precisely my contention with respect to fairness concerns purportedly justifying exclusive executive prosecutorial discretion.
Analogously, the same distinction between the United States as a juridical entity and the government as an institutional entity applies to particular procedural rules governing adjudication of qui tam actions as well. Moreover, we must keep in mind that, even though the Department of Justice may declare after its initial limited evaluation of a False Claims Act qui tam suit that the suit appears to lack merit, see supra note 88, this declaration does not make it so. See United States ex rel. Coates v. St. Louis Clay Prods. Co., 68 F. Supp. 902, 904-05 (E.D. Mo. 1946) (DOJ may conclude that qui tam suit under Act lacks merit, but "[tihis Court may draw a different conclusion from the same facts and a jury may do likewise"). enforcement than do the vast array of privately prosecuted civil enforcement actions routinely initiated by self-interested plaintiffs to vindicate their own rights. Like such "private attorneys general," qui tam plaintiffs are not politically accountable to the public and generally are isolated from the tempering influence of experience with similar cases. But both types of private plaintiffs lack the awesome power to visit criminal sanctions upon selected defendants, both lack the targeting capacity and coercive and intrusive investigatory tools enjoyed by public prosecutors, and both face sufficient financial constraints to reduce to a tolerable level the inevitable risk that self-interested plaintiffs may initiate civil proceedings even when the executive might believe litigation is unwarranted. In the end, therefore, the policy-based and fairness-based values thought to underlie the constitutional assignment of law enforcement authority to the executive ought not require significant, let alone exclusive, control over civil actions brought on behalf of the United States.
B. Private Representation of the Public Interest
Even if Article II permits litigants who are not completely accountable to the executive branch to represent the United States in court, critics of the qui tam concept also contend that such litigants must at least be government officers selected pursuant to the appointments clause. 161 This rule would assure both that the executive enjoy at least some oversight of private litigants and that the interests of the United States not be defined by self-interested individuals lacking a commitment to public values. But, once again, it is difficult to discern a firm foundation in constitutional values for this proposed rule against private litigation on behalf of the United States.
The appointments clause does not specify the class of "Officers" whose appointment it governs. It is well established that citizens litigating Federal causes of action to vindicate their own legal interests do not fall within this class. Why must the same citizens be considered officers when they purport to vindicate legal interests assigned to the national polity? Concededly, the Supreme Court declared in Buckley v. Valeo l 6 2 that "primary responsibility for conducting civil litigation in the courts of the United States for vindicating public rights. . . may be discharged only by persons who are 'Officers of the United States' within the language of [the appointments clause]." ' 3 But it is difficult to understand this declaration as enshrining a public/private interest distinction governing the applicability of the appointments clause.
To begin with, the scant case law defining the term "Officers" focuses primarily on the extent, not the governmental nature, of the powers exercised by a particular person. Buckley held that the appointments clause prohibited Congress from appointing individuals to the Federal Elections Commission (FEC) which, among other things, was authorized to bring civil enforcement actions to encourage compliance with campaign fairness regulations. Members of the FEC were deemed to be "Officers," not merely by virtue of their litigation roles, but also due to their prescribed tenure in an established office and their "primary responsibility" for law enforcement. The Court has long held, however, that a person whose "position is without tenure, duration, continuing emolument, or continuous duties [and who] acts only occasionally and temporarily" is more appropriately characterized as an "executive agent" rather than an "Officer" as defined by the appointments clause.'" Admittedly, because several of these attributes must be evaluated in relative terms, it is difficult to discern clear lines between agents and officers from the Court's traditional interpretive test." 5 But compared to the FEC members deemed to be officers in Buckley, qui tam plaintiffs enjoy significantly less, and more ephemeral, authority. Particularly given the False Claims Act's invitation for executive takeover of qui tam litigation, qui tam plaintiffs are not readily characterized as enjoying "primary responsibility" for enforcing the statutory scheme. More like citizens litigating conventional private rights of action, individual qui tam litigants are merely one-shot actors rather than tenured repeat players involved in the ongoing implementation of Federal law. 66 The extent of litigation powers exercised by qui tam plaintiffs suggests that, like conventional plaintiffs litigating private rights of action and unlike members of the FEC, qui tam plaintiffs ought to be considered executive agents and not officers subject to the dictates of the appointments 164. Auffmordt v. Hedden, 137 U.S. 310, 327 (1890). 165. Indeed, in Morrison, the Court used the same attributes to draw lines between "inferior" and "principal" officers for the purpose of classifying the independent counsel. See Morrison v. Olson, 108 S. Ct. 2597 Ct. , 2609 Ct. (1988 .
166. In Morrison, the Court assumed without analysis that an independent counsel appointed pursuant to the Ethics Act is at least an inferior officer for appointments clause purposes, id. at 2608 n.12, though the counsel can also be characterized as a one-shot actor. But unlike a qui tam plaintiff, an independent counsel enjoys sole responsibility for enforcing criminal law in specified contexts, is publicly subsidized on a non-contingent basis, and may herself appoint new governmental employees as well as command the aid of present Department of Justice employees in executing her statutory powers. See id. at 2604.
Interestingly, the Court implied in Young v. United States ex rel. Vuitton Et Fils S.A., 107 S. Ct. 2124 Ct. (1987 that a one-time private contempt prosecutor who apparently, like a qui tam plaintiff, cannot appoint or otherwise command the aid of subordinate executive agents is not an officer as defined by the appointments clause. In Young, the Court ruled that a district court can "appoint" a private prosecutor for a criminal contempt action despite the fact that Congress had provided no statutory authorization for the practice. See id. at 2130 (considering but rejecting contention that Fed. R. Crim. P. 42(b) purported to authorize such appointments). Such an "appointment" conforms to the procedures prescribed by the appointments clause no more than does a qui tam plaintiff's selfselection, though concededly such a non-authorized judicial appointment may uniquely serve to ensure the competence of litigants representing the United States. See infra note 180.
clause. But does Buckley's unexplained declaration that civil litigation vindicating "public rights" may be discharged only by governmental officers mean that the nature of qui tam plaintiffs' function of representing the public requires the contrary conclusion?
The separation of powers value identified by the Court in Buckley certainly does not support this latter reading. 6 ' The Court's primary concern in Buckley was the avoidance of congressional aggrandizement of power.'1 8 The Court stressed that Congress could not, through the guise of appointing specific government officeholders, retain for itself any significant power to execute its own laws,' 69 and the concern motivated the Court to declare broadly that "it is to the President, and not to the Congress, that the Constitution entrusts the responsibility" of Federal law enforcement by seeking judicial relief.' 7 1 But this concern is not triggered here; qui tam plaintiffs are neither appointed by, removable by, nor beholden in any way to Congress. ' This worry aside, is some other important structural value served by characterizing litigants on behalf of the United States as officers? One might propose that the appointment of such litigants serves the President's ability to "take Care that the Laws be faithfully executed" by giving her some role in selecting the United States' legal representatives. 7 2 But this perspective does not easily justify a distinction between litigation on behalf of public and private rights. As explained previously, the contention that the take care clause (or any other provision of Article II) assigns to the President an independent law enforcement function requiring her to enjoy significantly greater control over the judicial vindication of public rather 167 the specific procedures of the appointments clause are particularly illdesigned for this proposed oversight function. For example, since Congress can choose to vest the power to appoint inferior officers 1 7 4 in Federal judges, 7 5 the degree of presidential accountability actually secured by the appointment power is often extremely attenuated both by distance (judges' independence makes it difficult to hold presidents accountable for judges' appointment decisions) and by time (judges' life tenure often means that those making appointments will not themselves have been appointed by the current President).
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Moreover, the take care clause is better understood as a directive that the President must execute the law consistently with Congress' will, rather than as a grant of exogenously defined power, 17 7 and the power of appointment is not necessary to ensure qui tam plaintiffs' faithful observance of their statutory role. For the most part, qui tam litigants serve their statutorily defined function merely by bringing actions and prosecuting them zealously in order to advance their own pecuniary interests. To the extent that the False Claims Act imposes particular limits on qui tam plaintiffs' conduct, the Act provides the executive with specific means of enforcing such limits. ' Thus, self-selection of litigants does not in any significant sense hamper the executive's ability to "take Care" that congressional goals are fulfilled through execution of the law; indeed, selfselection is designed specifically to ensure fulfillment of congressionally defined objectives.' 179. See L. TRIBE, supra note 168, at 253 (scope of take care "'duty is necessarily limited' by the substantive and structural content of the laws Congress enacts") (quoting Bowsher v. Synar, 478 U.S. 714, 762 (1986) (White, J., dissenting)) (emphasis added).
For the same reason, the take care clause does not require the President to have removal power over a qui tam litigant with whose prosecution decision and litigation strategy the President disagrees; presidential removal in such cases would frustrate, not "faithfully execute," the congressional design. In any event, at the very most the President's take care duty entails a power of removal only "for good cause," not "at will." See Morrison, 108 S. Ct. at 2619-20. The DOJ's ability under the False Claims Act to dismiss a particular qui tam suit, see supra notes 56, 131, provides far more than the functional equivalent of termination "for cause" since it results in the termination of the proceeding, not merely in the replacement of one litigant with another.
Finally, the appointments clause challenge to qui tam actions may reflect the belief that, completely apart from securing a minimal level of executive control, conformity with appointments clause procedures would ensure that prosecutors representing the United States will be "qualified" to do so.'80 But whether self-selection of public interest litigants precludes constitutionally satisfactory representation turns on the necessity of any particular qualifications. With respect to prosecutorial competence, Congress has decided that qui tam plaintiffs' possession of otherwise publicly unattainable information about false claims practices makes them sufficiently (indeed uniquely) qualified to bring suit, and their pecuniary interest in enforcement makes them sufficiently zealous to allow them to litigate (through private attorneys) on behalf of the United States: One might also object that only publicly appointed prosecutors will truly "represent" the best interests of the United States, whereas selfselected qui tam plaintiffs will likely focus primarily on their own pecuniary and potentially competing motives." 8 2 But now we have come full circle. Of course, if one defines a priori the policy-based "interests of the United States" to be those defined by the President, then qui tam plaintiffs likely will not adequately "represent" their client. 18 But, as concluded earlier, no independent executive law enforcement power precludes Congress from authorizing private citizens to participate in the process of defining the United States' interests, with the congressionally intended result of strengthening the United States' commitment to particular law en- It is worth noting that, while qui tam plaintiffs are unlikely to be repeat litigants, their private attorneys are likely to be experienced civil litigators and perhaps even false claims specialists. Cf supra note 88. In general, the competence of such attorneys probably compares favorably with that of Department of Justice attorneys despite their different institutional environments. See supra text accompanying note 135.
182. See supra note 148 (observing that Young may be understood to raise similar concern). 183. Note that this potential for inadequate representation is by no means unique to private litigants. As suggested earlier, see supra note 28, executive branch challenges to the constitutionality of Federal statutes prompt the identical concern because the executive appears to represent its own institutional interests irrespective of the overall interests of the polity. forcement objectives. Hence, by constitutionally permissible congressional definition, qui tam plaintiffs do adequately represent their sovereign client even if they simultaneously pursue personal ends.
Moreover, this concern about adequate representation is not easily cabined to qui tam actions. I have focused my comments on litigation "on behalf of the United States" in the specific sense that the United States represents the public and it is the public's legal rights being vindicated. But private litigation may implicate the policy interests of the United States in a variety of other ways. For example, traditional citizens' suits, while conceptually brought to vindicate personal rights, are designed by Congress to secure public policy objectives. Indeed, certain such citizens' suits allow private citizens to seek monetary penalties payable solely to the Federal treasury,"" and private suits seeking punitive damage awards serve the sovereign's interest in punishing and deterring aggravated misconduct. ' If the Constitution prohibits self-interested private plaintiffs from litigating on behalf of the United States in the sense underlying qui tam actions (i.e., representation of the United States' legal interest), why not in any or all of these other policy senses as well?
Finally, the Supreme Court has declared occasionally that the United States' overriding interest in law enforcement is not to "win a case, but [to see] that justice shall be done,"' 8 6 and one might worry that self-interested private plaintiffs might not prove faithful to this norm. But this norm reflects a commitment to due process values, and such values are seriously threatened by potentially overzealous prosecution only in cases involving government-initiated prosecutions, particularly of criminal offenses.1 8 7
The norm "justice over victory" responds to concerns triggered by the government's institutional involvement-not the United States' sovereign interest-in the litigation, 8 and therefore the norm ought not govern qui tam representation.' 8 9 At bottom, the contention that only disinterested prosecutors (secured by appointments clause observance) will adequately represent the interests of the United States reflects simply a disagreement with Congress over its definition of optimal enforcement of particular statutory obligations. Since no Article II values appear to prohibit Congress from defining the United States' litigation interests through privately prosecuted civil suits, and since empowering private citizens to volunteer as litigation representatives for the United States contravenes no identifiable independent structural values secured by the appointments clause, we are left with the conclusion that, at least with respect to Article II, "Congress has power to choose this method to protect the government from burdens fraudulently imposed upon it ... "190 The only remaining constitutional concern is whether Article III values preclude Federal courts from facilitating this congressionally prescribed process of defining the interests of the United States by entertaining and adjudicating qui tam suits.
III. Qui TAM ACTIONS AND ARTICLE III
The Article III challenge to the qui tam concept contends that qui tam plaintiffs lack standing because they have not suffered an injury in fact sufficiently "distinct and palpable" to be judicially cognizable. 19 ' As is apparent from the present disarray of modern standing doctrine, 19 2 however, these terms are not self-defining. Particularly "with respect to nontraditional forms of litigation,"' 93 The Supreme Court has recently suggested that "the law of Art[icle] III standing is built on a single basic idea-the idea of separation of powers." 95 Two separate strands of this theme emerge from recent cases. First, standing doctrine secures judicial competence by "limit[ing] the business of Federal courts to questions presented in an adversary context and in a form historically viewed as capable of resolution through the judicial process." 9 8 Second, standing doctrine precludes judicial aggrandizement of power by "defin[ing] the role assigned to the judiciary in a tripartite allocation of power to assure that the Federal courts will not intrude into areas committed to the other branches of government." ' 19 7 At the outset, I confess a general agreement with recent scholarship suggesting that modern standing doctrine lacks a coherent conceptual foundation and that, with limited exceptions not applicable here, 1 " 8 Article III standing requirements ought to be considered satisfied whenever the plaintiff seeking to invoke the Federal judicial power asserts a cause of action pursuant to a congressional statute.' 99 According to this view, qui tam plaintiffs clearly possess standing. But one need not go this far to defend the qui tam concept. Not only have qui tam actions been "historically viewed as capable of [judicial] resolution" for over two hundred years, but the unique structure of qui tam litigation comfortably secures the various values presently said to underlie modern standing doctrine.
A. Judicial Competence
The Supreme Court has frequently proclaimed that "[t]he imperatives of a dispute capable of judicial resolution are sharply presented issues in a concrete factual setting and self-interested parties vigorously advocating opposing positions." 2 ' The injury in fact requirement secures these attributes of an Article III case by requiring that "the party seeking relief • . .'allege[] such a personal stake in the outcome of the controversy as to assure that concrete adverseness which sharpens the presentation of issues ") 201 Since qui tam statutes impose penalties for specific misconduct, all suits under such statutes (perhaps as opposed to ones asserting causes of action under vague constitutional provisions) satisfy the "imperative" that issues be presented in a "concrete factual setting." Specifically, the submission to the government of false claims for payment creates a concretely fact-bound legal controversy between the miscreant and the United States. Hence the United States has standing to sue the defendant; the only question here is ary or other traditional sense. 2 " 7 Rather, it is the concrete adversarial relationship between the defendant and the United States created by the defendant's alleged invasion of the United States' legal interests, not any relationship between the defendant and the United States' particular legal representative, that is sufficient to confer standing. 2 "
In any case, a qui tam plaintiff's entitlement to share in monetary recovery gives the plaintiff a personal stake in the litigation and provides strong motivation for vigorous prosecution. To be sure, this observation meets with the objection that the plaintiff's interest in the litigation arises from the structure of the litigation itself and not from the defendant's misconduct. For example, the Court held in Diamond v. Charles°9 that an intervenor lacked standing to appeal an adverse decision on the merits despite a clear pecuniary interest in avoiding his erstwhile duty to pay his opponents' attorneys fees; an adverse fee award was not a judicially cognizable injury because "[tihe fee award is wholly unrelated to the subject matter of the litigation. ' 21 0 But a qui tam plaintiff's monetary stake in the outcome of litigation is not similarly unrelated to the underlying controversy. Rather, the civil recovery in which the successful qui tam plaintiff shares consists of the damages and penalties assessed the defendant because of the latter's illegal conduct. In this respect, the plaintiff's personal stake fairly resembles that created by a "partial assignment" of the underlying claim from the United States to her, in return for her being the first qui tam litigant asserting the claim. 209. 476 U.S. 54 (1986). 210. Id. at 70. The Court seemed to hold that the intervenor's interest failed to constitute an adequate "injury" because it was collateral to the underlying dispute. See id. at 70-71 ("[The mere fact that continued adjudication would provide a remedy for an injury that is only a byproduct of the suit itself does not mean that the injury is cognizable under Art. III."). It seems to me that, to the extent collaterality of factual injury is a concern, it is more appropriately considered part of the inquiry whether the plaintiff's asserted injury is "fairly traceable to the defendant's allegedly unlawful conduct." Allen v. Wright, 468 U.S. 737, 751 (1984) .
In any case, the Court has frequently found standing to exist even when the litigant's asserted injury arose as a by-product of, and not as the progenitor of, the suit. See, e.g., ASARCO v. Kadish, 109 S. Ct. 2037 (1989) (Court has jurisdiction to review state court judgment despite original plaintiffs' failure to assert sufficiently distinct and palpable injury to satisfy Article III standing requirements, reasoning that petitioners (original defendants) appealing adverse state court judgment suffered concrete injury from that adverse judgment).
Moreover, since the collateral nature of a pecuniary interest in the outcome of litigation in no way affects the plaintiff's incentive for zealous advocacy, Diamond reinforces my view that the Court's continuing reference to "personal stake" can sensibly be read as referring only to a litigant's legal, not factual, interest in the controversy. See supra text accompanying notes 205-08. 211. I offer this as a helpful analogy only, not suggesting that Congress actually intended to assign the United States' claims in the conventional sense. I note, however, that claims for economic injuries have traditionally been viewed as freely assignable by mutual agreement to non-injured as-
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The Yale Law Journal [Vol. 99: 341 Finally, the focus of contemporary standing doctrine on "distinct and palpable" injury also "reflects a due regard for the autonomy of those most likely to be affected by a judicial decision." '1 2 To protect this autonomy, "the decision to seek [judicial] review must be placed 'in the hands of those who have a direct stake in the outcome.' "213 But concerns for thirdparty autonomy have no place here. It is axiomatic that no individual member of the public has a greater interest at stake in public rights litigation than does the actual plaintiff, so a denial of standing to the latter can hardly be thought necessary to protect the autonomy of the former. Second, while arguably the United States can be viewed as an entity whose ''autonomy" is more directly affected by litigation than the autonomy of any given private plaintiff, Congress has already declared that qui tam plaintiffs shall be deemed to represent, not compromise, the interests of the United States such that the autonomy of the latter is not threatened. 21 4 signees. See, e.g., Klamath-Lake Pharmaceutical Ass'n v. Klamath Medical Serv. Bureau, 701 F.2d 1276, 1282-83 (9th Cir. 1983) (upholding assignability of treble damages claims under Federal antitrust statutes); In re Fine Paper Litigation, 632 F.2d 1081, 1090 (3d Cir. 1980) (upholding partial assignability of same). And the force of this analogy is not undermined by the fact that the precise share received by the plaintiff for successfully prosecuting the United States' claim is judicially determined from within fixed statutory ranges. There is nothing extraordinary about the fact that the consideration received by the plaintiff for her service to the United States is contingent on the need for and quality of that service. Nor is the force of this analogy undermined by the fact that the posited "assignment" is effectuated by, and not prior to, the plaintiff's filing suit. Congress' inability to identify in advance the appropriate qui tam relator for an as-yet-unknown fraud demands its use of a unilateral contractual offer.
212 also reflects a due regard for the autonomy of those persons likely to be most directly affected by a judicial order").
In Diamond, the Court decided that the State of Illinois, which chose not to appeal the appellate court's invalidation of its abortion statute, was much more directly interested in the controversy than was the private intervenor. Therefore, granting the intervenor standing to defend the statute through further appeal would be inconsistent with due "concerns for state autonomy." 476 U.S. at 65.
214. Since Congress can override the prudential standing rule which generally precludes plaintiffs from vindicating interests more directly affecting other private individuals, see, e.g., Warth v. Seldin, 422 U.S. 490, 501 (1975) , it follows that Congress may similarly waive the prudential standing barrier on behalf of the United States. Cf. Diamond, 476 U.S. at 65 n.17 (suggesting Illinois legislature could have created an interest sufficient to confer private standing to defend the constitutionality of its abortion statute).
One might suggest (though the Supreme Court never has) that Article III standing requirements also serve to protect the autonomy of potential defendants; individuals may be sued in Federal court (and thus forced to expend energy and resources in defense) only after having engaged in conduct which can fairly be alleged to injure another member of society. Cf. supra text accompanying notes 132-35 (protection of individuals from prosecutorial overreaching constitutes value underlying Article II separation of powers doctrines). But any standing limits appropriately inspired by this perspective turn on a normative inquiry about the importance of redressing particular injuries: What "injuries" are sufficiently deserving of protection as to justify subjecting people allegedly causing them to civil suits? I believe this value judgment ought to be left to Congress. Cf. Fletcher, supra note 192, at 233 (judicial refusal to entertain legislatively defined interests constitutes form of unwarranted "substantive due process"). But in any case, I see no justification for distinguishing as a categorical matter between "public" and "private" injuries for purposes of this analysis. Indeed, individuals arguably ought to be subject to prosecution more easily for "public" than "private" injuries because of the more widespread impact of such misconduct. Moreover, qui tam schemes subject defendants to less potential abuse than traditional citizens' suit schemes, because for any given misconduct a defendant may have The only sense in which the nature of the underlying interest might be relevant is that judicial resolution of generalized grievances might be viewed as entailing a judicial definition of the interests of the United States. As articulated by now-Justice Scalia, courts are "specifically designed to be bad at" resolving disputes over majoritarian interests. 2 22 Therefore, courts should be restricted by standing doctrine to "their traditional undemocratic role of protecting individuals and minorities against impositions of the majority," 223 and excluded from "the even more undemocratic role of prescribing how the other two branches should function in order to serve the interest of the majority itself. ' '22 4 But this contention, even if persuasive, 2 2 is inapposite here; courts entertaining qui tam actions do not themselves decide how best to serve the United States' interests. Rather, those interests are defined by other public and private actors. As discussed earlier, the congressional scheme supplementing executive enforcement with qui tam litigation creates a shared, operational definition of the "interests of the United States" compatible with Article II values; judicial cognizance of qui tam actions under the statutorily specified circumstances serves to implement, not frustrate, this definition of the public interest. The adjudicating court is not required to make its own policy determinations to any significant degree about how best to serve the public interest-for example, by dictating the executive branch's deployment of scarce resources or its exercise of prosecutorial discretion. 22 Rather, it merely follows congressional orders and adjudisupplementing those recognized at common law-a form of Lochnerism all over again. in which Congress is undemocratic), it is worth noting that the assumption underlying the Court's "generalized grievance" standing bar-that the legislature and executive are likely to respond in an accountable fashion to the perceived grievance given its generalized nature-ignores much political science literature concerning the collective action problems facing political movements seeking redress for ubiquitous and intangible injuries. See generally M. OLSON, THE LoGIC OF COLLECTIVE ACTION (1971) ; Stewart & Sunstein, supra note 7, at 1227. This concern may explain why Justice Scalia appears to limit the application of his reasoning to widely shared "concrete injur[ies]" as opposed to abstract ones, see Scalia, supra note 92, at 895, though he does not expressly acknowledge the above critique.
Moreover, the assumption of executive accountability is particularly weak where, as here, Congress has specifically found that the executive cannot respond adequately to the grievance without the aid of private informers. See supra text accompanying notes 42-51. And the executive cannot easily be held publicly accountable for refusing to prosecute apparent violations of which it does become aware, since ordinarily the public will not learn of its decision and motives therefor, particularly if those motives are considered improper. See supra text accompanying note 48.
226. Cf. Wayte v. United States, 470 U.S. 598, 607 (1985) (judicial review of criminal prosecutorial discretion disfavored because courts are "particularly ill-suited" to make necessary policy judgments). Indeed, this challenge to judicial cognizance of generalized grievances applies much more forcefully to conventional "private rights of initiation" than to qui tam actions.
cates the controversy presented to it under the congressionally defined substantive law. 227 In sum, none of the structural or substantive values claimed to underlie contemporary standing doctrine argues persuasively against judicial cognizance of qui tam actions, despite their failure to redress "distinct and palpable" private injuries. The unique structure of qui tam litigation both guarantees the functional requisites of a judicially resolvable concrete controversy and avoids the need for any impermissible judicial participation in the project of defining the interests of the United States.
IV. CONCLUSION
Because the False Claims Act was originally signed by President Lincoln and became popularly known as the "Abraham Lincoln Law," 2 2 it is fitting that his words so aptly describe the present quandary about the appropriate roles to be played by the United States' institutional agents and private citizens in defining and implementing its interests: "If we could first know where we are, and whither we are tending, we could better judge what to do, and how to do it." ' 22 9 Various snippets of doctrine, fleshed out by intuitions derived from modern practice, tend to suggest 227. To be sure, the governing substantive law may in certain instances leave substantial room for judicial discretion. For example, the False Claims Act does not specify a substantive norm governing dismissal of qui tam actions upon motion by the Department of Justice. But even should the legislative history provide insufficient guidance as to Congress' intended standard, but see supra note 131, it seems to me that a court could easily avoid any charge of usurping executive discretion by embracing a clearly legal standard such as "arbitrariness" or even "good faith." Cf Morrison v. Olson, 108 S. Ct. 2597, 2620 n.33 (1988) (judicial review of President's removal of officer for "good cause" merely implements "will of Congress" and does "not inject the Judicial Branch into the removal decision").
In any case, even should delegation of highly discretionary decisions to courts be considered a difficulty of constitutional magnitude, it is one that arises not from the qui tam enforcement provisions, but from the substantive law itself. Indeed, other statutes enforceable only by executive officials raise this difficulty more directly. See, e.g., 15 U.S.C.A. § 16(e) (West Supp. 1989) (court can enter consent judgment proposed by United States in antitrust action only after finding that it serves "public interest"); 15 U.S.C.A. § 45(m)(3) (West Supp. 1989) (FTC settlements of unfair competition actions require court approval); 30 U.S.C. § 820(k) (1982) (Mine Safety Commission settlements of penalty actions require court approval). But see Maryland v. United States, 460 U.S. 1001, 1004-06 (1983) (Rehnquist, J., dissenting from summary affirmance) (suggesting that "legal" determination of "public interest" really involves judicial policymaking better performed by and hence appropriately left to the executive). Authorization of qui tam suits may increase the frequency of occasions in which a court exercises some control over the disposition of suits brought on behalf of the United States, but the identity of the plaintiff does not affect the nature of the court's reviewing function. Hence this concern speaks to the wisdom, not the constitutionality, of whatever procedural and substantive limits are imposed by the Act on the executive's ability to dismiss or settle qui tam cases.
More generally, the fact that the qui tam structure creates the possibility of simultaneous prosecution by two plaintiffs who might disagree as to law or strategy poses no unique concerns about judicial oversight of executive discretion. Courts frequently confront this two-plaintiff situation after the government intervenes in a private lawsuit to represent the United States' interests, and no court has seriously suggested that whatever "refereeing" case management may entail under such circumstances constitutes an impermissible judicial intrusion into the executive's exclusive domain. that Congress cannot authorize and Federal courts cannot entertain private litigation on behalf of the United States. But, after a more careful inquiry into "whither we are tending" with contemporary Article II and Article III doctrines, it appears that the qui tam concept, particularly as structured in the present False Claims Act, comports with the values lying beneath. Authorizing private citizens to enforce the United States' legal interests through qui tam actions, no less than authorizing citizens to enforce their own legislatively created interests as an indirect means of implementing public policy objectives, is within Congress' power to "judge what to do, and how to do it." 23 0
To many, the qui tam concept may seem an anachronistic vestige of an earlier time when, prior to the growth of the modern executive, the responsibility for enforcing legal obligations necessarily fell to private citizens rather than public officers. But when contemporary values support the constitutional legitimacy of a once robust and routine law enforcement scheme, the decision as to whether that scheme deserves burial or resurrection properly lies with Congress. 3 1 Perhaps it is somewhat prophetic that McCulloch v. Maryland, 2 in which the Supreme Court articulated a strong reluctance to interpret the Constitution's structural provisions to "deprive the legislature of the capacity to avail itself of experience, to exercise its reason, and to accommodate its legislation to circumstances," 231. To the extent one believes that contemporary legislative views of expediency do not justify the constitutionality of novel structural modifications of interbranch relationships, see, e.g., Mistretta v. United States, 109 S. Ct. 647, 683 (1989) (Scalia, J., dissenting) ("in the long run the improvisation of a constitutional structure on the basis of currently perceived utility will be disastrous"), one ought equally to believe that an absence of need for a particular structure previously thought legitimate does not erase its longstanding constitutional imprimatur. Cf. United States ex rel. Marcus v.
Hess, 317 U.S. 537, 547 (1943) (rejecting executive's argument that qui tam jurisdiction must be interpreted narrowly because "conditions have changed since the Act was passed in 1863").
232. 17 U.S. (4 Wheat.) 316 (1819). 233. Id. at 415. 234. Id. at 321-22 (private action of debt brought against officer of United States Bank to recover monetary penalty imposed by Maryland for avoiding state tax, said penalty to be recovered "one half to the informer, and the other half to the use of the State").
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